
IN THE UNITED STATES DISTRICT COURT iA| .! 1 ̂  f{J|i 
FOR THE NORTHERN DISTRICT OF GEORGIA""''* ' 

ATLANTA DIVISION 

l i t e 

ABV ELECTRONICS, INC. d/b/a 
SIENNA CORP., 

P l a i n t i f f , 

V . 

CETON CORP., 

Defendant. 

CIVIL ACTION NO. 
1:12-CV-2178-ODE 

ORDER 

T h i s b r e a c h of c o n t r a c t case i s b e f o r e the Court on the 

f o l l o w i n g m o t i o n s : ABV E l e c t r o n i c s , I n c . d/b/a Sien n a Corp.'s 

( " P l a i n t i f f " o r "Sienna") motion f o r s a n c t i o n s [Doc. 4 9 ] , 

P l a i n t i f f ' s m o tion f o r p a r t i a l summary judgment [Doc. 7 1 ] , 

P l a i n t i f f ' s m o tion f o r l e a v e t o supplement [Doc. 8 2 ] , P l a i n t i f f ' s 

m o t ion t o compel d i s c o v e r y [Doc. 8 3 ] , Ceton Corp.'s ("Defendant" 

o r "Ceton") motions f o r e x t e n s i o n o f time t o respond [Doc. 86] and 

t o f i l e excess pages [Doc. 88], Defendant's c r o s s motion f o r 

p a r t i a l summary judgment [Doc. 91] , P l a i n t i f f ' s motion t o c o n s i d e r 

i t s m otion f o r p a r t i a l summary judgment unopposed [Doc. 97], 

Defendant's m o t i o n t o withdraw i t s deemed a d m i s s i o n s [Doc. 100], 

and P l a i n t i f f ' s motion f o r l e a v e t o f i l e s u r r e p l y [Doc. 103]. 

For the reasons d i s c u s s e d below. P l a i n t i f f ' s m o tion f o r 

s a n c t i o n s [Doc. 49] i s GRANTED, i t s m o t i o n f o r l e a v e t o supplement 

[Doc. 82] i s DENIED AS MOOT, i t s motion t o compel d i s c o v e r y [Doc. 

83] i s GRANTED IN PART AND DENIED IN PART. Defendant's motion t o 

withdraw deemed a d m i s s i o n s [Doc. 100] i s GRANTED. The Court 
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DEFERS r u l i n g on P l a i n t i f f ' s motion f o r p a r t i a l summary judgment 

[Doc. 71] and on Defendant's c r o s s motion f o r p a r t i a l summary 

judgment [Doc. 9 1 ] , and DENIES AS MOOT P l a i n t i f f ' s m otion f o r 

l e a v e t o f i l e s u r r e p l y [Doc. 103]. F i n a l l y , Defendant's motions 

f o r e x t e n s i o n o f time t o respond [Doc. 86] and t o f i l e e x cess 

pages [Doc. 88] a r e GRANTED NUNC PRO TUNC, and P l a i n t i f f ' s motion 

t o c o n s i d e r i t s motion f o r p a r t i a l summary judgment unopposed 

[Doc. 97] i s DENIED. 

I. Background^ 

A c c o r d i n g t o Si e n n a , t h i s i s a s i m p l e b r e a c h of c o n t r a c t case 

a r i s i n g from Ceton's p u r p o r t e d f a i l u r e t o pay f o r p r o d u c t t h a t i t 

o r d e r e d from S i e n n a and t h a t i t t h e n r e s o l d at a p r o f i t . 

R e g a r d l e s s of t h e a c c u r a c y of t h i s c h a r a c t e r i z a t i o n , i t i s c l e a r 

t o t h e Court t h a t , i n a d d i t i o n t o a m u l t i t u d e of t r a n s a c t i o n s , the 

i n s t a n t l i t i g a t i o n r e f l e c t s s i g n i f i c a n t v a r i a t i o n s i n the p a r t i e s ' 

c l a i m s over t i m e . T h i s i s so d e s p i t e t h e p a r t i e s ' r e c o n c i l i a t i o n 

e f f o r t s and the f a c t t h a t t h e i r r e l a t i o n s h i p e f f e c t i v e l y ended i n 

September 2011. Not s u r p r i s i n g l y , t h e f l u i d i t y o f the 

r e c o n c i l i a t i o n p r o c e s s and the d i f f e r e n c e i n the a c c o u n t i n g 

methods employed by the p a r t i e s have r e s u l t e d i n d i a m e t r i c a l l y 

^Because t h e Court d e f e r s r u l i n g on t h e p a r t i e s ' motions f o r 
p a r t i a l summary judgment, the f a c t u a l summary below does not 
c o n s t i t u t e a comprehensive account o f t h e u n d i s p u t e d events 
s u r r o u n d i n g the i n s t a n t l i t i g a t i o n . R a t h e r , i t i s i n t e n d e d t o 
p r o v i d e s u f f i c i e n t c o n t e x t f o r the d i s p o s i t i o n of the p a r t i e s ' 
r e m a i n i n g motions c u r r e n t l y b e f o r e the C o u r t . A c c o r d i n g l y , any 
c i t a t i o n s e v i d e n c e i n the r e c o r d have been o m i t t e d . These w i l l be 
supplemented i n the Order r u l i n g on t h e p a r t i e s ' motions f o r 
p a r t i a l summary judgment. 

2 

Case 1:12-cv-02178-ODE   Document 107   Filed 01/15/14   Page 2 of 26



opposed r e n d i t i o n s o f the p a r t i e s ' account r e l a t i o n s h i p as f a r 

down as the l i n e i t e m l e v e l . 

A. The Inception of the Parties' Relationship 

S i e n n a , a G e o r g i a c o r p o r a t i o n , manufactures e l e c t r o n i c 

p r o d u c t s . Ceton, a Washington c o r p o r a t i o n , d e s i g n s and s e l l s 

d i g i t a l c a b l e d e v i c e s t h a t enable a p e r s o n a l computer t o decode 

m u l t i p l e c a b l e v i d e o s i g n a l s and t o d i s t r i b u t e d i f f e r e n t c o n t e n t 

t o d i f f e r e n t t e l e v i s i o n s a t the same time (the "Ceton p r o d u c t " ) . 

One v e r s i o n of the Ceton p r o d u c t was d e s i g n e d f o r use by 

h o t e l s . The o t h e r was a consumer i t e m i n the form of a " c a r d " 

t h a t t h e u s e r would i n s e r t i n the computer i n t h e same manner as 

a g r a p h i c s c a r d . Ceton s o l d i t s consumer p r o d u c t s t o l a r g e 

companies, l i k e Amazon, who r e s o l d them t o consumers. The h o t e l 

p r o d u c t s were s o l d t o b u s i n e s s e n t e r p r i s e s such as ATX Networks 

("ATX"), which i n t u r n l e a s e d o r s o l d them t o h o t e l s . 

I n o r around August 2009, Ceton c o n t r a c t e d w i t h S i e n n a t o 

manufacture the Ceton product.^ At t h a t t i m e , t h e r e was no 

w r i t t e n agreement g o v e r n i n g any a s p e c t o f t h e r e l a t i o n s h i p . 

However, the p a r t i e s agree t h e y had e s t a b l i s h e d c e r t a i n p r a c t i c e s -

-some o f which are now i n d i s p u t e - - w i t h r e s p e c t t o , i n t e r a l i a , 

t h e c r e a t i o n of b i l l s of m a t e r i a l s and purch a s e o r d e r s , p r i c i n g , 

i n v o i c i n g , and demand f o r e c a s t i n g . The p a r t i e s ' r e s p e c t i v e 

u n d e r s t a n d i n g of the s e p r a c t i c e s a re d i s c u s s e d below. 

^ S u b s t a n t i a l p r o d u c t i o n d i d not b e g i n u n t i l 2010 
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1. Practices Related to the Creation of B i l l s 
of Materials and Purchase Orders, Pricing, 
and Invoicing 

F o r each i t e m and i t e r a t i o n of Ceton p r o d u c t , Ceton would 

c r e a t e a b i l l o f m a t e r i a l s ("BOM"), i . e . , a l i s t o f components 

needed t o b u i l d a p a r t i c u l a r Ceton p r o d u c t , each of which i s a 

s p e c i a l l y manufactured good. Upon r e c e i p t of a BOM, Sienna would 

determine t h e c o s t of the components i n the BOM and send Ceton a 

quote and/or a c o s t e d BOM ("CBOM"), whi c h f u n c t i o n e d as a quote, 

t o manufacture a p a r t i c u l a r i t e m and i t e r a t i o n of Ceton product.^ 

Upon r e c e i p t of a quote o r a CBOM, Ceton would send Sienna a 

purchase o r d e r ("PO") r e f l e c t i n g the p r i c e s i n the quote o r the 

CBOM, a l t h o u g h sometimes a PO was sent b e f o r e the quote o r CBOM 

was r e c e i v e d by Ceton. 

Upon r e c e i p t o f a PO, Sienna c o n f i r m e d t o Ceton i t would 

manufacture c o r r e s p o n d i n g q u a n t i t i e s o f Ceton p r o d u c t and i t t h e n 

d i d so. A c c o r d i n g t o Ceton, b o t h p a r t i e s u n d e r s t o o d t h a t some POs 

would be f i l l e d i n the f u t u r e . 

Upon c o m p l e t i n g m a n u f a c t u r i n g . S i e n n a i n v o i c e d Ceton at the 

p r i c e s r e f l e c t e d i n the f i n a l o r " f r o z e n " CBOMs, which t y p i c a l l y 

were a r r i v e d at a f t e r Ceton s u b m i t t e d i t s POs.* The p r i c e s would 

be composed of Sienna's c o s t t o manufacture the p r o d u c t s , p l u s an 

agreed p r o f i t margin, c a l c u l a t e d as a pe r c e n t a g e o f t h e 

m a n u f a c t u r i n g c o s t . 

^Ceton s t a t e s i t p a r t i c i p a t e d i n p r e p a r i n g the CBOMs as w e l l . 

''Ceton's payments were b e i n g a p p l i e d t o the o l d e s t i n v o i c e s 
f i r s t 
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A c c o r d i n g t o Sien n a , each f r o z e n CBOM c o n t r o l l e d the p r i c e of 

a Ceton p r o d u c t f o r the p e r i o d of time d u r i n g which the f r o z e n 

CBOM was i n e f f e c t . Ceton contends, however, t h a t b o t h p a r t i e s 

u n d e r s t o o d the p r i c e s i n the CBOMs were not " f r o z e n " and would 

change as p a r t p r i c e s changed d u r i n g the m a n u f a c t u r i n g l i f e o f the 

pro d u c t . ^ Ceton f u r t h e r a l l e g e s the e x i s t e n c e of an o r a l 

agreement w i t h Sienna--based on o r a l p r o m i s e s made by Si e n n a 

employees--pursuant •to which Sienna would charge Ceton the c o s t 

S i e n n a p a i d f o r the components, p l u s a mark-up as margin. S i e n n a 

d e n i e s t h a t an o r a l agreement e x i s t e d , t h a t i t s employees made 

such promises o r t h a t t h e y had any k i n d o f a u t h o r i t y - - e x p r e s s , 

i m p l i e d , o r a p p a r e n t - - t o do so. 

Between J u l y 9, 2 0 09 and November 19, 2 011, Ceton sent 

a p p r o x i m a t e l y 2 8 POs t o Sien n a , and Si e n n a g e n e r a t e d and sent t o 

Ceton a p p r o x i m a t e l y 225 i n v o i c e s . ^ 

2. Practices Related to Demand Forecasting 

I n a d d i t i o n t o se n d i n g POs t o Si e n n a , Ceton would i n f o r m i t 

of i t s long-range f o r e c a s t e d demands f o r Ceton p r o d u c t s . S i e n n a 

a s s e r t s t h a t Ceton's POs and demand f o r e c a s t s drove Sienna's 

procurement of the components needed t o manufacture Ceton p r o d u c t s 

("Components"). 

A c c o r d i n g t o Ceton, the f o r e c a s t s were t e n t a t i v e and, w i t h 

t h e e x c e p t i o n of p a r t s w i t h l o n g l e a d t i m e s , t h e r e was no need f o r 

S i e n n a t o buy Components a t the time the POs were i s s u e d . I t i s 

^Ceton a s s e r t s t h a t the c r e d i t s S i e n n a gave i t from time t o 
time r e f l e c t S ienna's acknowledgment of t h a t u n d e r s t a n d i n g . 

^Ceton d i s p u t e s the a c c u r a c y of Sienna's l i s t of i n v o i c e s . 
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u n d i s p u t e d t h a t a t one p o i n t S i e n n a t e n d e r e d a c o n t r a c t t o Ceton 

t h a t would have c r e a t e d an o b l i g a t i o n t o pay f o r Components but 

t h a t Ceton would not agree t o i t . 

B. Events Leading up to the Instant Litigation 

Ceton l a c k e d the r e s o u r c e s t o fund major p r o d u c t i o n runs, but 

S i e n n a , whose annual revenue i s a p p r o x i m a t e l y $60 m i l l i o n , had a 

l i n e o f c r e d i t w i t h S i l i c o n V a l l e y Bank ("SVB"), which a l l o w e d 

Ceton t o f i n a n c e m a n u f a c t u r i n g by p a y i n g S i e n n a once Ceton p r o d u c t 

was s o l d . 

Because o f t h i s f i n a n c i n g arrangement, on o r about March 

2010, Sienna and Ceton e n t e r e d i n t o a S e c u r i t y Agreement. 

Pursuant t o t h a t agreement, Ceton promised t h a t i t would cause 

" a l l c o l l e c t i o n s and proceeds from [Ceton's] Purchase 
Orders t o be d e p o s i t e d by ATX Networks ["ATX"]. . . and 
any o t h e r customer d i r e c t l y i n t o an escrow account [(the 
"Escrow A c c o u n t " ) ] i n the name of [Ceton] and [Sienna] 
at [SVB] . . . , [and agreed S i e n n a would have] a 
p e r f e c t e d and c o n t i n u i n g s e c u r i t y i n t e r e s t " i n " [a]11 
accounts and a l l r i g h t s t o payment of a monetary 
o b l i g a t i o n o r o t h e r c o n s i d e r a t i o n owed by ATX and any 
o t h e r customer t o [Ceton] . . . s u b j e c t t o [Ceton's] 
and [Sienna's] r i g h t s t o c e r t a i n d i s t r i b u t i o n s under the 
Escrow Agreement . . . . " 

[Doc. 1-1 a t 23-24]. 

The S e c u r i t y Agreement does not d e f i n e the p a r t i e s ' r i g h t s t o 

the funds i n the Escrow Account. R a t h e r , i t m e r e l y s t a t e s t h a t 

SVB would d i s b u r s e funds from the account t o Ceton and S i e n n a 

p u r s u a n t t o any j o i n t w r i t t e n i n s t r u c t i o n s i t r e c e i v e d . 

Disbursements c o u l d • o n l y be made i f b o t h p a r t i e s agreed on the 

amount. 

Ceton a v e r s t h e r e was an o r a l agreement--which was f o l l o w e d 

d u r i n g the c o u r s e o f t h e p a r t i e s ' d e a l i n g s - - a b o u t how 

d i s b u r s e m e n t s would be made. S p e c i f i c a l l y , t h e funds from 
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customer payments t r a n s m i t t e d i n t o the account were d i s t r i b u t e d t o 

Si e n n a f o r the amount owed i t by Ceton f o r the r e s p e c t i v e p r o d u c t , 

and Ceton r e c e i v e d the r e s t . I n a d d i t i o n , Ceton s t a t e s i t never 

o b j e c t e d t o the d i s b u r s e m e n t s based on " u n c o r r e c t e d i n v o i c e 

amounts" because S i e n n a promised i t would a d j u s t the charges 

l a t e r . S ienna d e n i e s the e x i s t e n c e of an o r a l agreement t o t h a t 

e f f e c t . 

On or about A p r i l 29, 2011, Sienna began i n v o i c i n g Ceton f o r 

Ceton p r o d u c t t h a t had been manufactured but not y e t s o l d o r 

s h i p p e d t o Ceton's customers. T h i s p r o d u c t was a l s o r e f e r r e d t o 

as " c o n s i g n e d i n v e n t o r y " o r "CCON." A c c o r d i n g t o Ceton, i t was 

o f t e n i n v o i c e d f o r c o n s i g n e d goods b e f o r e S i e n n a f i n i s h e d b u i l d i n g 

them. The p a r t i e s agree, however, t h a t Ceton was not o b l i g a t e d t o 

pay the i n v o i c e b e f o r e Ceton p r o d u c t was a c t u a l l y s o l d t o Ceton 

customers and b e f o r e the customer payments were r e c e i v e d . 

I n o r around June 2011, Sienna r e f u s e d t o a u t h o r i z e SVB t o 

r e l e a s e funds from the Escrow Account. A c c o r d i n g t o S i e n n a , i t 

s i m p l y r e q u e s t e d (and was denied) payment f o r Ceton p r o d u c t s and 

n o n - r e c u r r i n g expenses' t h a t had a c c r u e d s i n c e t h e i n c e p t i o n of 

the p a r t i e s ' r e l a t i o n s h i p . 

A t some p o i n t i n 2011, Ceton i n s t r u c t e d i t s customers t o s t o p 

making payments i n t o the Escrow Account. A c c o r d i n g t o S i e n n a , 

t h i s o c c u r r e d as e a r l y as March 2010.° Ceton a s s e r t s t h a t i t d i d 

' N o n - r e c u r r i n g expenses presumably p e r t a i n t o the 
m a n u f a c t u r i n g and s h i p p i n g o f Ceton p r o d u c t , as most of the time 
S i e n n a , r a t h e r t h a n Ceton, s h i p p e d the goods d i r e c t l y t o Ceton's 
customers. 

^Sienna r e l i e s on Ceton's deemed a d m i s s i o n s t o support i t s 
c o n t e n t i o n t h a t Ceton breached the S e c u r i t y Agreement f o r the 
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so i n J u l y 2011 as a r e s u l t o f Sienna's r e f u s a l t o a u t h o r i z e SVB 

t o r e l e a s e funds t o Ceton from the Escrow Account. 

By the summer of 2 011, S i e n n a and Ceton had a s i x - f i g u r e 

a c c o u n t i n g d i s c r e p a n c y t h a t r e q u i r e d Ceton t o h i r e an o u t s i d e CPA. 

S i e n n a contends t h a t the workbook i n t e r n a l l y c i r c u l a t e d by Ceton's 

CPA showed i t s account p a y a b l e t o S i e n n a was $768,798.06. At the 

same time, the a c c o u n t i n g Ceton sent t o S i e n n a l i s t e d o n l y 

$278,548.54 i n accounts p a y a b l e - - a n amount Ceton c h a r a c t e r i z e s as 

" t e n t a t i v e " and not r e p r e s e n t a t i v e of how much, i f a n y t h i n g , i t 

owes Sienna today. The p a r t i e s agree, however, t h a t Ceton 

management d i s c u s s e d i n t e r n a l l y "how much more [than t h e y can 

p a y ] . " 

Over the next two months. Sie n n a engaged i n a comprehensive 

r e c o n s t r u c t i o n of the account r e l a t i o n s h i p . I n e a r l y September 

2 011, Sienna p l a c e d a h o l d on f u r t h e r shipments of Ceton p r o d u c t 

p e n d i n g a r e s o l u t i o n of the a c c o u n t i n g d i s c r e p a n c i e s , w h i c h were 

i n c r e a s i n g as tirae passed. A f t e r September 9, 2011, S i e n n a o n l y 

made shipments of Ceton p r o d u c t f o r which Ceton p a i d i n advance. 

On September 13, 2011, S i e n n a sent Ceton a c o m p l e t e l y 

r e c o n s t r u c t e d account statement t h a t r e v e r s e d a l l i n v o i c e s f o r 

CCON i n v e n t o r y and o n l y r e q u e s t e d payment f o r Ceton p r o d u c t t h a t 

had a c t u a l l y been s h i p p e d . A c c o r d i n g t o i t s a c c o u n t i n g 

r e c o n c i l i a t i o n , t h a t b a l a n c e was $949,756.59.^ As of t h a t d ate. 

S i e n n a a l s o had $759,700.08 i n Component i n v e n t o r y a c q u i r e d f o r 

f i r s t tirae i n March 2010. See d i s c u s s i o n i n P a r t I I I . C . i n f r a . 

^On December 13, 2011, Ceton's i n t e r n a l e s t i m a t e of i t s 
account p a y a b l e b a l a n c e t o S i e n n a was $200,000. 
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the purpose of m a n u f a c t u r i n g Ceton p r o d u c t , e x c l u d i n g components 

t h a t Ceton had s h i p p e d t o Sienna f o r use i n m a n u f a c t u r i n g Ceton 

p r o d u c t ( " C e t o n - s u p p l i e d i n v e n t o r y " ) . Ceton d i s p u t e s the a c c u r a c y 

of b o t h amounts on the grounds o f i n c o r r e c t a c c o u n t i n g due t o 

i l l e g i t i m a t e c h a r g e s , p r i c i n g o v e r c h a r g e s , o f f s e t s f o r d e f e c t i v e 

goods, and o f f s e t s f o r C e t o n - s u p p l i e d i n v e n t o r y . 

On September 26, 2011, Ceton c a n c e l l e d a l l o u t s t a n d i n g POs. 

A c c o r d i n g t o S i e n n a , a f t e r t h a t d a t e , i t r e p e a t e d l y asked f o r 

i n s t r u c t i o n s from Ceton about what t o do w i t h t h e Components, t o 

no a v a i l . S ienna a l s o o f f e r e d t o s e l l t h e Components t o Ceton's 

new c o n t r a c t m a n u f a c t u r e r , but Ceton r e f u s e d t o agree t o t h i s . 

Ceton responds t h a t i t d i d o f f e r t o buy some of the Components but 

t h a t S i e n n a never responded. 

A f t e r h a v i n g spent s e v e r a l months t r y i n g t o r e s o l v e t h e i r 

account r e c o n c i l i a t i o n d i f f e r e n c e s , the p a r t i e s r e ached an impasse 

and t h e i n s t a n t l a w s u i t was f i l e d . A t t h i s s t a g e , the o n l y t h r e e 

items on which the p a r t i e s appear t o agree a r e t h a t (1) Ceton p a i d 

S i e n n a $4,483,347.17;^° (2) the v a r i a n c e between the Component 

p r i c e s as i n v o i c e d by Sien n a and the Component p r i c e s a c t u a l l y 

p a i d by S i e n n a i s $338, 906.49;^^ and (3) Ceton i n v o i c e d i t s 

^°Even then, Ceton's c a l c u l a t i o n adds t h e $4,500 r e m a i n i n g i n 
the SVB Escrow Account t o the amount of i t s payments. The Court 
w i l l assume, f o r purposes of the p r e s e n t motions, t h a t the t o t a l 
of t he payments made' by Ceton does not i n c l u d e the amount i n the 
Escrow Account. 

^^This v a r i a n c e i s r e l e v a n t f o r t h e d i s p u t e o ver the p r i c e 
terms g o v e r n i n g the r e l a t i o n s h i p - - n a m e l y , whether the p r i c e terms 
were d r i v e n by the i n v o i c e s , as Sien n a s u b m i t s , o r whether t h e r e 
was an o r a l agreement t h a t Sienna would charge Ceton i t s a c t u a l 
c o s t f o r Components, p l u s a mark-up margin. 
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customers f o r Ceton p r o d u c t i n the amount of $4,691,168.26.^^ T h i s 

i s where the p a r t i e s ' c o ncurrence ends and where t h e i r 

disagreement on almost a l l o t h e r a s p e c t s of t h e i r r e l a t i o n s h i p 

b e g i n s . Below i s a summation of the h i g h l i g h t s of t h e i r d i s c o r d . 

F i r s t , a c c o r d i n g t o Sienna, the t o t a l i n v o i c e d amount of the 

Ceton p r o d u c t i s $5,167,888.70" and the t o t a l amount Ceton owes 

i t i s $637,856.80.^* By c o n t r a s t , Ceton's c a l c u l a t i o n shows t h a t 

S i e n n a owes i t money, r a t h e r than the o t h e r way ar o u n d . " 

S p e c i f i c a l l y , Ceton f i x e s the t o t a l v a l u e o f "goods and s e r v i c e s 

f u r n i s h e d by Sienna, a t c o r r e c t p r i c e s " a t $4,604,930.09. A f t e r 

d e d u c t i n g v a r i o u s charges f o r product p u r c h a s e d from t h i r d p a r t i e s 

t o r e p l a c e a l l e g e d l y d e f e c t i v e goods s u p p l i e d by S i e n n a , amounts 

due Ceton f o r p a r t s i t s u p p l i e d , and payments made by Ceton t o 

^^Although Ceton admits t h a t a s p r e a d s h e e t i t p r o v i d e d t o 
Sienn a d u r i n g d i s c o v e r y v a l u e d the p r o d u c t s o l d t o i t s customers 
at $4,691,168.26, i t contends t h a t the spre a d s h e e t was o b s o l e t e 
and has been s i n c e r e v i s e d based on t h e c o r r e c t Component p r i c e s 
p a i d by Sienna t o a c q u i r e the same. 

^^Sienna's b r i e f r e f e r s t o the Ceton p r o d u c t as "Manufactured 
Goods" and d i v i d e s i t s b r e a c h of c o n t r a c t c l a i m i n t o a 
" M a n u f a c t u r i n g Goods c l a i m " and a "Component Goods c l a i m . " 

^*This amount was d e r i v e d by d e d u c t i n g the payments made by 
Ceton and a p p l y i n g a $46,684.83 c r e d i t by S i e n n a . A c c o r d i n g t o 
Sienn a , i t s c l a i m i s o n l y f o r p r o d u c t s a c t u a l l y s h i p p e d . 

^^The t a b l e c o n t a i n e d i n Ceton's statement o f a d d i t i o n a l 
m a t e r i a l f a c t s shows a comparison between i t s f i g u r e s - - w h i c h , 
a c c o r d i n g t o the t a b l e a r e " s u b j e c t t o r e v i s i o n " - - a n d those of 
Sienn a . The Court n o t e s t h a t , a t t h i s s t a g e of the l i t i g a t i o n , 
Ceton's c a l c u l a t i o n s h o u l d a l r e a d y be f i n a l i z e d and a c c e p t s i t s 
a n a l y s i s as the f i n a l i z e d amount u n d e r l y i n g i t s c o u n t e r c l a i m s . 
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S i e n n a on o u t s t a n d i n g account p a y a b l e , Ceton a r r i v e s a t a t o t a l 

b a l a n c e owed i t by Sienna of $223,588.30." 

Second, a c c o r d i n g t o S i e n n a , as of June 3, 2013, i t had 

$541,222.80 i n Components t h a t i t has not be a b l e t o s a l v a g e o r 

o t h e r w i s e use. 

F i n a l l y , a c c o r d i n g t o S i e n n a , as of June 3, 2013, i t had 

$45,548.57 i n C e t o n - s u p p l i e d i n v e n t o r y on hand which i t t e n d e r e d 

t o Ceton on t h a t date, but Ceton i g n o r e d the o f f e r . Ceton 

d i s p u t e s the amount s t a t i n g the C e t o n - s u p p l i e d i n v e n t o r y i s worth 

$140,918.99 and a s s e r t s t h a t t h e t e n d e r comes t o o l a t e due t o 

p u r p o r t e d poor i n v e n t o r y management by Sien n a and the f a c t t h a t 

many o f the items are no l o n g e r of any use t o Ceton. 

II• Procedural History 

Sienna f i l e d the i n s t a n t l a w s u i t on May 18, 2012 i n t h e 

S u p e r i o r Court of Gwinnett County. On May 24, 2 012, Ceton was 

s e r v e d w i t h Sienna's c o m p l a i n t a l o n g w i t h i n t e r r o g a t o r i e s , 

r e q u e s t s f o r p r o d u c t i o n and r e q u e s t s f o r a d m i s s i o n . The c o m p l a i n t 

a s s e r t s the f o l l o w i n g c l a i m s and r e q u e s t s f o r r e l i e f : ^ ' (1) s u i t 

on open account f o r the i n v o i c e d amount (Count One); (2) b r e a c h of 

c o n t r a c t f o r e x p e c t a t i o n and r e l i a n c e damages f o r b o t h the Ceton 

^^Ceton r e f e r s t o t h i s b a l a n c e as i t s "accounts r e c e i v a b l e 
c l a i m . " 

^'The amounts s e t f o r t h i n the c o m p l a i n t d i f f e r from those 
a s s e r t e d i n Sienna's b r i e f s and statement of m a t e r i a l f a c t s 
accompanying i t s motion f o r p a r t i a l summary judgment. The Court 
u n d e r s t a n d s t h a t t h i s v a r i a n c e i s due t o a de c r e a s e of Sienna's 
account r e c e i v a b l e b a l a n c e as a r e s u l t o f a d d i t i o n a l payments made 
by Ceton as w e l l as t o ad j u s t m e n t s on account of i n f o r m a t i o n 
o b t a i n e d d u r i n g d i s c o v e r y . 
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p r o d u c t and the Components (Count Two); (3) a t t o r n e y ' s f e e s (Count 

T h r e e ) ; and (4) u n j u s t enrichment (Count Four) [Doc. 1] . 

At the time of s e r v i c e , Ceton was not r e p r e s e n t e d by c o u n s e l . 

Ceton s u b s e q u e n t l y r e t a i n e d a G e o r g i a a t t o r n e y - - M i c h a e l D a i l e y - -

who removed the case on the b a s i s of d i v e r s i t y j u r i s d i c t i o n on 

June 25, 2012." Ceton's answer f i l e d J u l y 16, 2012 r a i s e s f i f t e e n 

a f f i r m a t i v e d e f e n s e s , i n c l u d i n g w a i v e r and e s t o p p e l , l a c h e s and 

u n c l e a n hands, f a i l u r e t o m i t i g a t e damages, s e t o f f , and p r i o r 

m a t e r i a l b r e a c h of the p a r t i e s ' agreement [Doc. 5 ] . 

In a d d i t i o n , Ceton a s s e r t s e i g h t c o u n t e r c l a i m s : (1) f a i l u r e 

t o manufacture and s h i p Ceton p r o d u c t r e s u l t i n g i n damages, 

i n c l u d i n g l o s t p r o f i t s (Counts One, Two and Seven); (2) c o n v e r s i o n 

f o r Sienna's p u r p o r t e d r e f u s a l t o r e t u r n the C e t o n - s u p p l i e d 

i n v e n t o r y (Count T h r e e ) ; (3) d e f e c t i v e m a n u f a c t u r i n g (breach o f 

c o n t r a c t ) r e s u l t i n g i n damages, i n c l u d i n g l o s t p r o f i t s and l o s s o f 

customer good w i l l (Count F o u r ) ; (4) n e g l i g e n t m a n u f a c t u r i n g 

(Count F i v e ) ; (5) f a i l u r e t o a p p l y p r i c i n g c r e d i t s (Count S i x ) ; 

(6) b r e a c h o f the i m p l i e d d u t y of good f a i t h and f a i r d e a l i n g 

(Count E i g h t ) . 

The eight-month d i s c o v e r y t r a c k , which was extended t w i c e , 

ended on August 9, 2013. D u r i n g the d i s c o v e r y p e r i o d , each p a r t y 

f i l e d a motion t o compel [Docs. 38 & 4 8 ] . I n a d d i t i o n , on 

June 14, 2013, Sienna f i l e d a motion f o r s a n c t i o n s f o r v i o l a t i o n s 

of F e d e r a l Rule of C i v i l P rocedure 30(b) (6) . 

"Mr. D a i l e y withdrew from 
Ceton's c u r r e n t c o u n s e l , M i c h a e l 
on December 17, 2012 [Doc. 2 1 ] . 

the case on December 13, 2012. 
Zeno, appeared on Ceton's b e h a l f 
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The second e x t e n s i o n o f the d i s c o v e r y p e r i o d was g r a n t e d on 

J u l y 10, 2013 t o a l l o w the p a r t i e s " t o r e s o l v e t h e i r d i s c o v e r y 

d i s p u t e s by agreement w i t h o u t the C o u r t ' s i n v o l v e m e n t " [Doc. 60]. 

The p a r t i e s were f u r t h e r c a u t i o n e d t h a t no a d d i t i o n a l e x t e n s i o n s 

would be g r a n t e d and t h a t o n l y s e l e c t d e p o s i t i o n s may t a k e p l a c e 

d u r i n g the 30-day e x t e n s i o n . The l i s t of p e r m i s s i b l e d e p o s i t i o n s 

i n c l u d e d t h e Rule 30 (b) (6) second d e p o s i t i o n of Ceton, " s h o u l d 

S i e n n a 's motion f o r s a n c t i o n s [Doc. 49] be g r a n t e d . " F i n a l l y , the 

Court d e n i e d w i t h o u t p r e j u d i c e the p a r t i e s ' r e s p e c t i v e motions t o 

compel and a f f o r d e d them the o p p o r t u n i t y t o r e - f i l e t he same w i t h 

r e s p e c t t o any u n r e s o l v e d d i s c o v e r y d i s p u t e s [ I d . ] . 

I n summary, w i t h the s o l e e x c e p t i o n of S i e n n a ' s motion f o r 

s a n c t i o n s , a l l motions c u r r e n t l y b e f o r e the Court were f i l e d 

between the c l o s e o f d i s c o v e r y on August 9, 2013 and October 28, 

2013. They w i l l be addressed, f o r the most p a r t , i n the o r d e r i n 

which t h e y were f i l e d . 

I l l . Discussion 

A. Sienna's Motion for Sanctions [Doc. 49] and Motion for 
Leave to Supplement Its Reply [Doc. 82] 

I n i t s motion f o r s a n c t i o n s [Doc. 49] f i l e d June 14, 2013, 

Sienn a seeks an o r d e r p r e c l u d i n g Ceton from i n t r o d u c i n g e vidence 

on i s s u e s f o r which i t s c o r p o r a t e d e s i g n e e s d i d not p r o v i d e 

t e s t i m o n y d u r i n g t h e i r R ule 30(b) (6) d e p o s i t i o n . S p e c i f i c a l l y , 

^^Federal Rule of C i v i l P r ocedure 30(b)(6) p r o v i d e s t h a t an 
e n t i t y named as a deponent must d e s i g n a t e a p e r s o n o r persons who 
"must t e s t i f y about i n f o r m a t i o n known o r r e a s o n a b l y a v a i l a b l e " t o 
the e n t i t y w i t h r e s p e c t t o m a t t e r s s e t f o r t h i n t h e n o t i c e of 
d e p o s i t i o n . FED. R. CIV. P. 3 0 ( b ) ( 6 ) . 
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S i e n n a a v e r s t h a t Ceton produced Gary and Pam Hammer^" f o r a 

d e p o s i t i o n t h a t " c o n s i s t e d almost e n t i r e l y o f the answer 'I don't 

know'" [Doc. 49] . A l t e r n a t i v e l y , S i e n n a r e q u e s t s l e a v e t o r e -

depose Ceton. 

Ceton does not d i s p u t e the f a c t t h a t the 30(b) (6) d e p o s i t i o n 

was p r o p e r l y n o t i c e d o r t h a t i t produced the Hammers w i t h o u t 

o b j e c t i n g t o t h e n o t i c e o r s e e k i n g a p r o t e c t i v e o r d e r . Rather, 

t h e c r u x of i t s argument i s t h a t i t s d i s c o v e r y conduct as a whole 

shows no i n d i c i a of bad f a i t h , and t h a t S i e n n a cannot use i t s 

30( b ) ( 6 ) motion t o o b t a i n supplementary i n t e r r o g a t o r y answers. 

Ceton's f i r s t c o n t e n t i o n i s r e j e c t e d as i r r e l e v a n t . I t s 

second a s s e r t i o n i s t e c h n i c a l l y c o r r e c t . However, Ceton may not 

use i t s f a i l u r e t o p r o v i d e answers t o some o f Sienna's 

i n t e r r o g a t o r i e s as a s h i e l d f o r the purpose of op p o s i n g Sienna's 

i n s t a n t motion. 

The Court h a v i n g r e v i e w e d t h e p a r t i e s ' b r i e f s and the 

30(b) (6) d e p o s i t i o n t r a n s c r i p t f i n d s t h a t Ceton's d e s i g n a t e d 

r e p r e s e n t a t i v e s were not a d e q u a t e l y p r e p a r e d on t h e n o t i c e d 

t o p i c s . As a r e s u l t . Sienna was unable t o o b t a i n r e l e v a n t 

i n f o r m a t i o n p e r t a i n i n g t o the September 2011 account 

r e c o n c i l i a t i o n , Ceton's defenses and i t s c o u n t e r c l a i m s . 

A l t h o u g h the Court i s s y m p a t h e t i c t o Sienna's f r u s t r a t i o n , 

p r e c l u s i o n o f e v i d e n c e i s not the a p p r o p r i a t e s a n c t i o n here. 

A c c o r d i n g l y , Sienna's motion f o r s a n c t i o n s [Doc. 49] i s GRANTED 

^°Gary Hammer i s the P r e s i d e n t of Ceton, and Pam Hammer i s 
Ceton's D i r e c t o r o f C o r p o r a t e Development [Doc. 49 at 3] . 

14 

Case 1:12-cv-02178-ODE   Document 107   Filed 01/15/14   Page 14 of 26



w i t h r e s p e c t t o i t s a l t e r n a t i v e r e q u e s t t o re-depose Ceton. 

S i e n n a may re-depose Ceton's d e s i g n a t e d r e p r e s e n t a t i v e ( s ) w i t h i n 

twenty one (21) days from the date of e n t r y of t h i s Order. 

Ceton i s c a u t i o n e d t o ensure t h a t i t s d e s i g n a t e d 

r e p r e s e n t a t i v e ( s ) a r e a d e q u a t e l y p r e p a r e d on the n o t i c e d t o p i c s . 

At t h e same time , Sienna s h a l l a v o i d d e p o s i t i o n q u e s t i o n s 

i n v o l v i n g r e c i t a t i o n of e x c e s s i v e l y d e t a i l e d i n f o r m a t i o n t h a t i s 

more p r o p e r l y d i s c o v e r a b l e t h r o u g h an i n t e r r o g a t o r y . ^ ^ 

Ceton s h a l l b e a r a l l r e a s o n a b l e f e e s and c o s t s a s s o c i a t e d 

w i t h t h i s d e p o s i t i o n as a s a n c t i o n f o r i t s f a i l u r e t o p r e p a r e i t s 

d e s i g n a t e d r e p r e s e n t a t i v e s f o r the d e p o s i t i o n . Counsel f o r S i e n n a 

i s DIRECTED t o f i l e an i t e m i z a t i o n of expenses w i t h the Co u r t . 

B. Sienna's Motion to Compel [Doc. 83] 

Sienna r e - f i l e d i t s motion t o compel [Doc. 83] on August 13, 

2013. Based on i t s r e p l y t o Ceton's response, i t appears t h a t 

S i e n n a has a l r e a d y r e c e i v e d some of the i n f o r m a t i o n s u b j e c t t o the 

i n s t a n t motion, a l b e i t a p p r o x i m a t e l y t e n days a f t e r the c l o s e o f 

the d i s c o v e r y p e r i o d . Below i s a summary of the i n t e r r o g a t o r i e s 

^^As a r e s u l t . P l a i n t i f f ' s motion f o r l e a v e t o supplement i t s 
r e p l y [Doc. 82] i s DENIED AS MOOT. 

^^Sienna's motion t o compel d i s c u s s e d i n P a r t I I I . B . i n f r a 
a d d r e s s e s a number of d e f i c i e n c i e s i n Ceton's answer t o Sienna's 
i n t e r r o g a t o r i e s and r e q u e s t s f o r p r o d u c t i o n . Thus, any l a c k of 
i n f o r m a t i o n which was r e q u e s t e d by Sien n a i n an i n t e r r o g a t o r y but 
was not produced by Ceton s h o u l d be c u r e d by t h e C o u r t ' s r u l i n g on 
t h a t motion. 

^^Although Ceton's response f i l e d September 16, 2013 i s 
u n t i m e l y , see LR 7.1.B, NDGa., t h e Court w i l l c o n s i d e r i t . F u t u r e 
o m i s s i o n s of the k i n d w i l l , however, r e n d e r the r e s p e c t i v e motion 
unopposed. 
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and r e q u e s t s f o r p r o d u c t i o n , the responses t o which have not been 

r e c e i v e d o r are c h a r a c t e r i z e d by Sienna as " d e f i c i e n t . " 

1. Interrogatories 

S i e n n a moves t o compel responses t o i n t e r r o g a t o r y numbers 10, 

12, 13, 14 and 15. I t appears t h a t Ceton p r o v i d e d s a t i s f a c t o r y 

r esponses t o i n t e r r o g a t o r y numbers 13, 14 and 15 on August 21, 

2013. Sienna's r e p l y does not mention i n t e r r o g a t o r y number 10, 

and t h e Court assumes t h a t i t s motion i s moot w i t h r e s p e c t t o t h i s 

i n t e r r o g a t o r y . Thus, number 12 i s the o n l y i n t e r r o g a t o r y s u b j e c t 

t o the i n s t a n t motion. 

T h i s i n t e r r o g a t o r y r e q u e s t s i n f o r m a t i o n about the i d e n t i t y o f 

the d i s t r i b u t o r s t h a t were a f f e c t e d by p u b l i c l y announced 

p r o d u c t i o n d e a d l i n e s , the manner i n which Ceton's r e l a t i o n s h i p 

w i t h such d i s t r i b u t o r s was damaged, and, i n t e r a l i a , t h e n a t u r e of 

such damages [Doc. 83 a t 5 ] . Ceton's response t o t h a t 

i n t e r r o g a t o r y - - w h i c h was i d e n t i c a l t o i t s response t o s e v e r a l of 

the o t h e r i n t e r r o g a t o r i e s - - r a i s e d a number of o b j e c t i o n s on the 

grounds t h a t the i n f o r m a t i o n sought i s p r o t e c t e d under the 

a t t o r n e y - c l i e n t p r i v i l e g e and/or the work-product d o c t r i n e , t h a t 

i t i s u n r e a s o n a b l e i n volume, and/or f o r which S i e n n a has d e c l i n e d 

t o propose a p p l i c a b l e s e a r c h terms. 

I n i t s response t o the i n s t a n t motion, however, Ceton does 

not a s s e r t any of t h e s e o b j e c t i o n s . I n s t e a d , i t argues t h a t t h e 

r e q u e s t e d i n f o r m a t i o n i s i r r e l e v a n t and not r e a s o n a b l y c a l c u l a t e d 

t o l e a d t o the d i s c o v e r y o f a d m i s s i b l e e v i d e n c e . The problem i s 

t h a t Ceton never a s s e r t e d t h i s o b j e c t i o n i n i t s i n i t i a l r e s p o n s e s . 

Moreover, r e g a r d l e s s of whether i t s o b j e c t i o n i s waived, t h e 

i n t e r r o g a t o r y a t i s s u e i s r e a s o n a b l y c a l c u l a t e d t o u n e a r t h 
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i n f o r m a t i o n c o n c e r n i n g Ceton's c l a i m f o r f a i l u r e t o t i m e l y 

manufacture and s h i p , and i n p a r t i c u l a r w i t h r e s p e c t t o i t s 

r e q u e s t f o r l o s t p r o f i t s . I n a d d i t i o n , t h e Court agrees w i t h 

S i e n n a t h a t none of the b o i l e r p l a t e o b j e c t i o n s s t a t e d i n Ceton's 

response t o i n t e r r o g a t o r y number 12 a r e v a l i d . A c c o r d i n g l y , 

S i e n n a ' s motion i s GRANTED as t o i n t e r r o g a t o r y number 12, and 

Ceton i s ORDERED t o p r o v i d e adequate sworn responses t o Sienna 

w i t h i n t e n (10) days from t h e date of e n t r y of t h i s Order. 

2. Requests for Production ("RFP") 

The f o l l o w i n g RFPs a r e s t i l l a t i s s u e : 9, 12, 13, 15 and 16, 

19 and 29. 

RFP 9: Related to the Conversion of Ceton-supplied Inventory 

Ceton s t a t e s i t has produced the documentary b a s i s f o r i t s 

d e t e r m i n a t i o n of the Components purchased and d e l i v e r e d t o Sie n n a . 

S i e n n a c o u n t e r s t h a t the "documentary b a s i s " p r o v i d e d t o i t 

c o n s i s t s of a sprea d s h e e t i d e n t i f y i n g the v a l u e of the s e 

Components w i t h o u t any s u p p o r t i n g p r i m a r y source i n f o r m a t i o n . 

Ceton i s hereby ORDERED t o produce f o r i n s p e c t i o n and c o p y i n g 

by S i e n n a the p a c k i n g s l i p s and o t h e r p r i m a r y s o u r c e s u p p o r t i n g 

documentation Ceton used t o p r e p a r e i t s s p r e a d s h e e t w i t h i n t e n 

(10) days from the date of e n t r y o f t h i s Order. 

RFP 12, 15 and 16: Related to Ceton's Claims for Lost Profits 

RFP number 12 r e q u e s t s a f a i r l y b r o a d range of a c c o u n t i n g 

documents and o t h e r i n f o r m a t i o n r e l a t e d t o Ceton's a c c o u n t s 

p a y a b l e from January 1, 2009 u n t i l September 30, 2 0 1 1 . R F P 

^*In i t s r e p l y . S i e n n a appears t o expand the scope of i t s RFP 
by i n c l u d i n g accounts r e c e i v a b l e (A/R) a g i n g r e p o r t s , among o t h e r 
documents. A l t h o u g h A/R a g i n g r e p o r t s a re r e l e v a n t t o Ceton's 
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numbers 15 and 16 p e r t a i n t o Ceton's l o s t s a l e c l a i m s and r e q u e s t 

a l l documents t h a t r e f l e c t upon Sienna's f a i l u r e t o t i m e l y 

manufacture and s h i p Ceton p r o d u c t . I n i t s response t o the 

i n s t a n t motion, Ceton s t a t e s i t has produced i t s e x p e r t ' s 

p r e l i m i n a r y r e p o r t and t h a t i t has p r o v i d e d the s u p p o r t i n g 

documents t o Sien n a . 

Ceton i s hereby ORDERED t o produce a l l documents r e q u e s t e d i n 

RFP numbers 15 and 16 w i t h i n t e n (10) days from the date of e n t r y 

of t h i s Order. As t o RFP number 12, Sienna's r e q u e s t i s o v e r b r o a d 

w i t h r e s p e c t t o scope and time range. S i e n n a may refine^'^ and 

submit i t s r e q u e s t t o Ceton no l a t e r t h a n f i v e (5) days from the 

date o f e n t r y of t h i s Order. Ceton i s ORDERED t o the n produce the 

r e q u e s t e d documents w i t h i n t e n (10) from the date of r e c e i p t of 

the r e v i s e d RFP number 12. 

RFP 13: Related to Ceton's Claim for Defective Goods 

T h i s RFP r e q u e s t e d documents r e f l e c t i n g upon d e f e c t i v e 

p r o d u c t s and r e t u r n merchandise a u t h o r i z a t i o n s . Ceton s t a t e s i t 

has p r o v i d e d an i t e m i z e d l i s t of d e f e c t i v e p r o d u c t s and a r e p o r t 

i d e n t i f y i n g m a n u f a c t u r i n g d e f e c t s . 

l o s t p r o f i t c l a i m s , RFP number 12 s p e c i f i c a l l y l i m i t s t he scope o f 
p r o d u c t i o n t o documents " t h a t r e f l e c t [] Your a c c o u n t s p a y a b l e " 
[Doc. 83 a t 8] . 

^'^Because b o t h p a r t i e s agree t h a t s u b s t a n t i a l p r o d u c t i o n d i d 
not commence u n t i l 2010, the Court deems t h e a p p r o p r i a t e time 
range f o r RFP number 12 t o be the p e r i o d between J a n u a r y 2 010 and 
September 2011. 

"̂"Any such r e v i s i o n s s h a l l be c a r r i e d out w i t h i n the c o n f i n e s 
of t h e language o f RFP number 12. 
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The Court f i n d s t h a t the i n f o r m a t i o n produced by Ceton i s 

i n s u f f i c i e n t . Ceton i s hereby ORDERED t o produce w i t h i n t e n (10) 

days from the date of e n t r y of t h i s Order the p r i m a r y source d a t a 

t h a t i t used t o p r e p a r e i t s spreadsheet and t h a t was r e q u e s t e d i n 

Sienna's J u l y 12, 2013 l e t t e r t o Ceton's c o u n s e l [Doc. 99, Ex. 5 ] . 

A l t e r n a t i v e l y , the i n f o r m a t i o n may be produced f o r i n s p e c t i o n and 

c o p y i n g by Sienna's c o u n s e l a t a m u t u a l l y a g r e e a b l e time w i t h i n 

t h e ten-day p e r i o d s p e c i f i e d above. 

RFP 19 and 29: Related to Ceton's Claim for Defective Goods 

To the e x t e n t S i e n n a r e q u e s t s t h a t the Court o r d e r Ceton t o 

c o n f i r m i t has produced a l l documents r e q u e s t e d by RFP number 19, 

the Court d e c l i n e s t o do so. As t o RFP number 2 9 which r e q u e s t s 

t h e p r o d u c t i o n of documents r e l a t e d t o u n a u t h o r i z e d vendors o f 

p a r t s , Ceton i s ORDERED t o produce the same w i t h i n t e n (10) days 

from the date o f e n t r y of t h i s Order. 

I n summary. Sienna's motion t o compel [Doc. 83] i s GRANTED IN 

PART AND DENIED IN PART w i t h r e s p e c t t o RFP number 19. Ceton i s 

ORDERED t o p r o v i d e responses t o Sienna's i n t e r r o g a t o r y number 12 

w i t h i n t e n (10) days from the date of e n t r y o f t h i s Order. Ceton 

i s f u r t h e r ORDERED t o produce a l l documents r e q u e s t e d i n Sienna's 

RFP numbers 9, 12,^' 13, 15, 16, and 2 9 i n a manner c o n s i s t e n t w i t h 

t h i s Order w i t h i n t e n (10) days from the date o f i t s e n t r y . 

I n l i g h t of the f a c t t h a t a s i g n i f i c a n t p o r t i o n of t h e 

i n f o r m a t i o n sought by the i n s t a n t m otion was p r o v i d e d a f t e r t h e 

c l o s e o f the t w i c e - e x t e n d e d d i s c o v e r y p e r i o d , t h e Court awards 

^'Ceton s h a l l produce r e s p o n s i v e i n f o r m a t i o n t o RFP number 12 
no l a t e r t h a n t e n (10) days from the date of r e c e i p t of t h e 
r e v i s e d RFP. 
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S i e n n a r e a s o n a b l e f e e s and c o s t s a s s o c i a t e d w i t h t h e f i l i n g of the 

motion. Counsel f o r Sien n a i s DIRECTED t o f i l e an i t e m i z a t i o n of 

expenses w i t h the Co u r t . 

C. Ceton's Motion to Withdraw Deemed Admissions [Doc. 100] 

As s t a t e d above, on May 24, 2012, Sienna's s e r v e d Ceton w i t h 

i t s i n t e r r o g a t o r i e s , r e q u e s t s f o r p r o d u c t i o n and r e q u e s t s f o r 

a d m i s s i o n , a l o n g w i t h the c o m p l a i n t . M i c h a e l D a i l e y - - C e t o n ' s 

p r i o r c o u n s e l who withdrew frora the case i n December 2 012--

answered the i n t e r r o g a t o r i e s and r e q u e s t s f o r p r o d u c t i o n , but d i d 

not answer the r e q u e s t s f o r a d m i s s i o n . 

Sienna's motion f o r p a r t i a l summary judgment d i s c u s s e d i n f r a 

r e l i e s on f a c t s deemed a d m i t t e d by Ceton's p r i o r c o u n s e l ' s f a i l u r e 

t o answer Sienna's r e q u e s t s f o r admission'. As a r e s u l t , on 

October 8, 2 013, Ceton's c u r r e n t c o u n s e l , who e n t e r e d an 

appearance i n t h i s case on December 17, 2012, f i l e d t he i n s t a n t 

m otion t o withdraw Sienna's deemed a d m i s s i o n s [Doc. 100]. 

F e d e r a l Rule of C i v i l Procedure 3 6 governs the w i t h d r a w a l o f 

a d m i s s i o n s ; i t p r o v i d e s , i n p e r t i n e n t p a r t , 

A m a t t e r a d m i t t e d under t h i s r u l e i s c o n c l u s i v e l y 
e s t a b l i s h e d u n l e s s the c o u r t , on motion, p e r m i t s the 
a d m i s s i o n t o be withdrawn o r amended. S u b j e c t t o Rule 
1 6 ( e ) , the c o u r t may p e r m i t w i t h d r a w a l o r amendment i f 
i t would promote the p r e s e n t a t i o n of the m e r i t s of the 
a c t i o n and i f the c o u r t i s not persuaded t h a t i t would 
p r e j u d i c e the r e q u e s t i n g p a r t y i n m a i n t a i n i n g o r 
d e f e n d i n g the a c t i o n on the m e r i t s . An a d m i s s i o n under 
t h i s r u l e i s not an a d m i s s i o n f o r any o t h e r purpose and 
cannot be used a g a i n s t the p a r t y i n any o t h e r 
p r o c e e d i n g . 

FED. R. CIV. P. 3 6 ( b ) . Ceton acknowledges t h a t i t f a i l e d t o answer 

Sienna's r e q u e s t s f o r a d m i s s i o n s , but o f f e r s t h r e e r e a s o n s f o r i t s 

o m i s s i o n : (1) the r e q u e s t s f o r a d m i s s i o n were s e r v e d a l o n g w i t h 

the c o m p l a i n t ; (2) Ceton was u n r e p r e s e n t e d a t the time of s e r v i c e ; 
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(3) the f a i l u r e t o answer th e r e q u e s t s f o r a d m i s s i o n was 

i n a d v e r t e n t . 

Ceton's motion does not s p e c i f y which of the 105 deemed 

a d m i s s i o n s i t seeks t o withdraw [Doc. 1-1] . Based on Ceton's 

r e f e r e n c e s t o s p e c i f i c f a c t s r e l i e d upon i n Sienna's m o t i o n f o r 

p a r t i a l summary judgment, the Court c o n s t r u e s the i n s t a n t motion 

as r e q u e s t i n g w i t h d r a w a l of Ceton's a d m i s s i o n s t h a t i t 

c i r c u m v e n t e d escrow b e g i n n i n g i n March 2010 t h r o u g h May 2011 [Doc. 

1-1, Requests f o r A d m i s s i o n 80-94] . 

As o u t l i n e d above. F e d e r a l R u l e o f C i v i l P r o c e d u r e 3 6 

governs the d e c i s i o n t o g r a n t o r deny the w i t h d r a w a l o f 

a d m i s s i o n s . The U n i t e d S t a t e s Court o f A p p e a l s f o r t h e E l e v e n t h 

C i r c u i t has e x p l a i n e d t h a t " d i s t r i c t c o u r t s s h o u l d a p p l y a 

'two-part t e s t ' i n d e c i d i n g whether t o g r a n t o r deny a motion t o 

w i t h d r a w o r amend a d m i s s i o n s . 

" F i r s t , the c o u r t s h o u l d c o n s i d e r whether the w i t h d r a w a l w i l l 

s u b s e r v e the p r e s e n t a t i o n of the m e r i t s , and second, i t must 

dete r m i n e whether the w i t h d r a w a l w i l l p r e j u d i c e the p a r t y who 

o b t a i n e d the a d m i s s i o n s i n i t s p r e s e n t a t i o n o f the case." Perez 

V. Miami-Dade Cntv. , 297 F.3d 1255, 1264 (11th C i r . 

2 0 0 2 ) ( c i t a t i o n s o m i t t e d ) . 

The f i r s t prong, whether the p r e s e n t a t i o n o f the m e r i t s i s 

s u b s e r v e d by a l l o w i n g w i t h d r a w a l o r amendment, "'emphasizes the 

importance of h a v i n g the a c t i o n r e s o l v e d on t h e m e r i t s , ' [Smith v. 

F i r s t N a t ' l Bank. 837 F.2d 1575, 1577 (11th C i r . 1 9 9 8 ) ] , and i s 

" ' s a t i s f i e d when u p h o l d i n g t h e a d m i s s i o n s would p r a c t i c a l l y 

e l i m i n a t e any p r e s e n t a t i o n of t h e m e r i t s o f the case. [Hadley v. 

U n i t e d S t a t e s . 45 F.3d 1345, 1348 (9th C i r . 1995)] . '" P e r e z , 297 
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F.3d a t 1266. I f the a d m i s s i o n s c o n c l u s i v e l y e s t a b l i s h Ceton's 

l i a b i l i t y , w i t h d r a w a l i s most l i k e l y p r o p e r . I d . 

The second prong r e f e r s t o the p r e j u d i c e e x p e r i e n c e d by the 

non-moving p a r t y i f the w i t h d r a w a l i s g r a n t e d ; " i t r e l a t e s t o the 

d i f f i c u l t y a p a r t y may f a c e i n p r o v i n g i t s case, e.g., caused by 

the u n a v a i l a b i l i t y of key w i t n e s s e s , because of the sudden need t o 

o b t a i n e v i d e n c e w i t h r e s p e c t t o the q u e s t i o n s p r e v i o u s l y answered 

by t h e a d m i s s i o n s . " P e r e z , 297 F.3d a t 1266. 

Here, the Court f i n d s t h a t g r a n t i n g Ceton's motion b e s t 

s e r v e s t h e i n t e r e s t s o f Rule 36. As t o the f i r s t prong. Si e n n a 

r e l i e d on Ceton's deemed a d m i s s i o n i n c o n n e c t i o n w i t h i t s motion 

f o r p a r t i a l summary judgment. I n f a c t , i n i t s statement of 

u n d i s p u t e d m a t e r i a l f a c t s . Sienna e x p r e s s l y r e f e r s t o Ceton's 

b r e a c h o f the S e c u r i t y Agreement i n March, A p r i l and May 2010 

[Doc. 71-2 *l 30] . 

Second, s e v e r a l f a c t o r s show t h a t a l l o w i n g Ceton t o withdraw 

i t s a d m i s s i o n s w i l l not p r e j u d i c e S i e n n a : S i e n n a may re-examine 

the i s s u e d u r i n g i t s 30(b) (6) d e p o s i t i o n o f Ceton's c o r p o r a t e 

r e p r e s e n t a t i v e ; t r i a l on the m e r i t s has not begun; and, i n 

g r a n t i n g i n p a r t Sienna's motion t o compel, t h i s Court e f f e c t i v e l y 

has reopened d i s c o v e r y f o r the l i m i t e d purposes s e t f o r t h h e r e i n . 

W h i l e the Court i s l e s s t h a n impressed w i t h Ceton's 

u n e x p l a i n e d d e l a y i n f i l i n g t he i n s t a n t motion. Si e n n a w i l l not 

s u f f e r p r e j u d i c e i f Ceton i s p e r m i t t e d t o withdraw i t s a d m i s s i o n s . 

A c c o r d i n g l y , Ceton's motion t o withdraw i t s deemed a d m i s s i o n s i s 

GRANTED as t o r e q u e s t s f o r a d m i s s i o n numbers 80 t h r o u g h 94. 

Ceton has t e n (10) days from t h e date of e n t r y o f t h i s Order 

t o submit i t s amended a d m i s s i o n s t o S i e n n a . I f S i e n n a f e e l s 
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f u r t h e r d i s c o v e r y i s n e c e s s a r y f o l l o w i n g r e c e i p t of Ceton's 

a d m i s s i o n s , i t may s e r v e upon Ceton one (1) r e q u e s t f o r p r o d u c t i o n 

of documents, i n c l u d i n g s u b - p a r t s , r e a s o n a b l e i n scope and degree, 

w i t h i n f i v e (5) days frora the date of r e c e i p t of Ceton's amended 

a d m i s s i o n s . Ceton s h a l l t h e n have t e n (10) days t o produce the 

r e q u e s t e d docuraentation. 

I n a d d i t i o n , the Court awards S i e n n a r e a s o n a b l e expenses 

r e l a t e d t o f i l i n g i t s o p p o s i t i o n b r i e f t o t h e i n s t a n t motion t o 

withdraw. Counsel f o r S i e n n a i s DIRECTED t o subrait an i t e m i z a t i o n 

o f c o s t s and f e e s w i t h the Court. 

D. The Parties' Motions for Partial Svuxaxiaxry Judgment [Docs. 
71 & 91] and Sienna's Motion for Leave to File Surreply 
[Doc. 103] 

Sienna's motion [Doc. 71] f i l e d August 13, 2013 seeks summary 

judgment on i t s b r e a c h of c o n t r a c t c l a i m - - w i t h r e s p e c t t o b o t h i t s 

"Manufactured Goods" and i t s "Components Goods" c l a i m s - - a l l 

a f f i r m a t i v e defenses a s s e r t e d by Ceton, and a l l of Ceton's 

c o u n t e r c l a i m s . On September 9, 2013, Ceton f i l e d a c r o s s motion 

f o r p a r t i a l summary judgment [Doc. 91] r e q u e s t i n g d i s m i s s a l o f 

Sienna's b r e a c h o f c o n t r a c t as t o i t s Coraponents c l a i r a . 

The C o u r t ' s r u l i n g s on Ceton's motion t o withdraw a d m i s s i o n s 

and Sienna's motions t o re-depose and t o compel e f f e c t i v e l y r e 

open d i s c o v e r y f o r a p e r i o d of t w e n t y - f i v e (25) days from the date 

of e n t r y of t h i s Order, f o r the l i m i t e d purposes s t a t e d h e r e i n . 

A c c o r d i n g l y , the Court DEFERS r u l i n g on t h e pend i n g raotions f o r 

p a r t i a l suramary judgment [Docs. 71 & 91] u n t i l such t i m e . 

Upon t h e e x p i r a t i o n o f the t w e n t y - f i v e (25) day p e r i o d and 

w i t h i n t e n (10) days t h e r e o f . Sienna may f i l e a suppleraental b r i e f 

i n s u p port of i t s own raotion as w e l l as a suppl e r a e n t a l response t o 
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Ceton's c r o s s motion. Ceton s h a l l have t e n (10) days from the 

date of such f i l i n g s t o submit a sup p l e m e n t a l response t o Sienna's 

s u p p l e m e n t a l b r i e f and a r e p l y t o Sienna's s u p p l e m e n t a l response. 

A c c o r d i n g l y , a l l su p p l e m e n t a l f i l i n g s must be s u b m i t t e d 

w i t h i n f o r t y - f i v e (45) days from the date o f e n t r y of t h i s Order. 

The s u p p l e m e n t a l b r i e f s and responses, i n c l u d i n g a statement of 

a d d i t i o n a l m a t e r i a l f a c t s o r a response t h e r e t o , s h a l l not exceed 

f i f t e e n (15) pages i n l e n g t h each; each s u p p l e m e n t a l r e p l y i s 

l i m i t e d i n l e n g t h t o t e n (10) pages. F i n a l l y , S ienna's motion f o r 

l e a v e t o f i l e s u r r e p l y [Doc. 103] t o Ceton's r e p l y i n support of 

i t s c r o s s - m o t i o n f o r summary judgment i s DENIED AS MOOT. 

E. Miscellaneous Motions [Docs. 86, 88 and 97] 

Ceton's motion f o r an e x t e n s i o n o f time t o respond t o 

Sie n n a ' s motions f o r p a r t i a l summary judgment and t o compel 

d i s c o v e r y [Doc. 86] f i l e d August 27, 2013 i s GRANTED NUNC PRO 

TUNC. 

Ceton's motion f o r l e a v e t o f i l e b r i e f i n response of 

Sien n a ' s motion f o r p a r t i a l summary judgment i n excess of the 

t w e n t y - f i v e (25) page l i m i t [Doc. 88] f i l e d September 6, 2013 i s 

GRANTED NUNC PRO TUNC. As a r e s u l t . S i e n n a 's motion t o c o n s i d e r 

i t s m otion f o r p a r t i a l summary judgment unopposed [Doc. 97] f i l e d 

September 23, 2013 i s DENIED. 

^^While the su p p l e m e n t a l statement o f u n d i s p u t e d m a t e r i a l 
f a c t s and the response t h e r e t o may s e t f o r t h a d d i t i o n a l f a c t s , 
t h e y may not a l t e r f a c t s s e t f o r t h i n the sta t e m e n t s of m a t e r i a l 
f a c t s accompanying the i n s t a n t motions f o r p a r t i a l summary 
judgment u n l e s s such m o d i f i c a t i o n s a r e n e c e s s a r y on account o f 
i n f o r m a t i o n r e q u e s t e d and produced as a r e s u l t of t h i s Order. 
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IV. Conclusion 

F o r t he reasons d i s c u s s e d above, P l a i n t i f f ' s m o tion f o r 

s a n c t i o n s [Doc. 49] i s GRANTED, i t s motion f o r l e a v e t o supplement 

[Doc. 82] i s DENIED AS MOOT, i t s motion t o compel d i s c o v e r y [Doc. 

83] i s GRANTED IN PART AND DENIED IN PART. Defendant's motion t o 

withdraw deemed a d m i s s i o n s [Doc. 100] i s GRANTED. The Cou r t 

DEFERS r u l i n g on P l a i n t i f f ' s motion f o r p a r t i a l summary judgment 

[Doc. 71] and on Defendant's c r o s s motion f o r p a r t i a l summary 

judgment [Doc. 91], and DENIES AS MOOT P l a i n t i f f ' s motion f o r 

l e a v e t o f i l e s u r r e p l y [Doc. 103] . Defendant's motions f o r 

e x t e n s i o n of time t o respond [Doc. 86] and t o f i l e e x c e s s pages 

[Doc. 88] are GRANTED NUNC PRO TUNC, and P l a i n t i f f ' s raotion t o 

c o n s i d e r i t s motion f o r p a r t i a l summary judgment unopposed [Doc. 

97] i s DENIED. 

D i s c o v e r y i s re-opened f o r a p e r i o d of t w e n t y - f i v e (25) days 

from t h e date of e n t r y of t h i s Order f o r the l i m i t e d purposes of 

(1) amending Ceton's a d m i s s i o n s ; (2) p r o d u c i n g i n f o r m a t i o n 

r e s p o n s i v e t o Sienna's r e q u e s t f o r p r o d u c t i o n a d d r e s s i n g Ceton's 

amended a d m i s s i o n s ; (3) p r o d u c i n g i n f o r m a t i o n r e s p o n s i v e t o 

Sien n a ' s i n t e r r o g a t o r y and r e q u e s t s f o r p r o d u c t i o n s as s p e c i f i e d 

s u p r a i n t h i s Order; and (4) r e - d e p o s i n g Ceton's d e s i g n a t e d 

r e p r e s e n t a t i v e ( s ) . Ceton i s d i r e c t e d t o respond t o a l l r e q u e s t s 

i n a manner c o n s i s t e n t w i t h t h i s Order and i n accordance w i t h the 

time l i m i t s s e t f o r t h h e r e i n . 

F i n a l l y , S i e n n a i s awarded r e a s o n a b l e f e e s and expenses as 

d i s c u s s e d above. Counsel f o r Sienna i s DIRECTED t o f i l e an 

i t e m i z a t i o n of expenses w i t h the C o u r t . 
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s o ORDERED, t h i s /S day o f January, 2 014. 

ORINDA D. EVANS 
UNITED STATES DISTRICT JUDGE 
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